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22 July 2014  

 

Director : Employment Standard Directorate  

Department of Labour 

Private Bag X117 

PRETORIA 

0001 

 

Dear Sir 

 

GOVERNMENT NOTICE No. 396 (GAZETTE 37653 OF 23 MAY 2014) : INVESTIGATION INTO 

WAGES AND CONDITIONS OF EMPLOYMENT IN THE BUILDING SECTOR IN SOUTH AFRICA 

 

The following submission is made in response to the invitation to make written representations in respect 

of the Minister of Labour’s investigation into the wages and conditions for employment in the Building 

Sector with a view to establishing a sectoral determination. 

 

INTRODUCTION 

 

The East Cape Master Builders and Allied Trades Association (MBA) is an employers’ organisation 

registered with the Department of Labour and represents the interests of employers in the Building 

Industry in the Eastern & Southern Cape Regions.  As an employers’ organisation we further represent 

the interests of our members on two Building Industry Bargaining Councils namely: 

 

1. The Building Industry Bargaining Council Southern & Eastern Cape 

2. The Building Industry Bargaining Council East London. 

 

The MBA enjoys a high level of representivity within the Building Industry as its members employ the 

majority of employees employed in the Building Industry within the region.  Unfortunately the same cannot 

be said for the trade union parties to the aforementioned Bargaining Councils which has resulted in a 

general lack of representivity which has prevented the Department of Labour from issuing a Certificate of 

Representivity in respect of these Councils.   
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NATURE OF THE BUILDING INDUSTRY 

 

Apart from a small number of larger national or regional companies, the Building Industry operates on a 

fairly localised basis with its labour usually residing at their place of residence with limited mobility.  The 

Building Industry has for many years favoured more localised collective bargaining which takes into 

account the specific conditions and environment of the local area in determining wages and conditions of 

employment. 

  

Employers in the Building Industry rely mainly on private and residential sector building work with the 

medium to larger contractors having a greater balance between private and state work.  Employers in the 

Building Industry have therefore favoured a more regional approach in determining collective bargaining in 

which clients’ circumstances, availability of work and other local issues are taken into account in terms of 

determining conditions of employment. 

 

The Building Industry on a national basis has a number of different dispensations currently in operation.   

 

1. In some areas there are Bargaining Councils with Collective Agreements extended to non-parties. 

2. In some areas there are Bargaining Councils operating without the Collective Agreements or with 

Agreements that are not extended to non-parties. 

3. In some areas there are no Bargaining Councils operating at all. 

 

In respect of each of the above there are also a number of informal bargaining structures in operation of 

which we are aware.  These are commonly referred to as Bargaining Groups. The demarcation of each of 

the areas of these respective systems has been established through the various Bargaining Councils 

which have operated in the Building Industry historically.   

 

In order to illustrate some of these differences on a more regional level it is important to understand the 

differences between the different areas within our region. The Port Elizabeth area of the Bargaining 

Council Southern & Eastern Cape relies mainly on a balance of commercial, industrial and residential 

work including both state and private sector clients.  The Southern Cape area has a differing client base 

with a large emphasis on the private residential sector.  Country areas such as Queenstown, Port Alfred, 

Grahamstown and the Midlands of the Eastern Cape also have a different client mix and are often 

plagued by lack of work because of economic circumstances.  

 

It is not difficult to see that the demand for construction services in these different areas could very 

dramatically change depending on the prevailing economic circumstances. Some of these residential 

areas have been particularly hard hit over the past 3 to 5 years as they rely mainly on the holiday 

home/resort development market which has seen a massive downturn as a result of the current economic 

climate in South Africa and abroad.  



 

  

 

Various reports which have been undertaken over the years have pointed to the lack of trade union 

activity and representivity causing the demise of these bargaining structures.  Should a Sectoral 

Determination be issued in respect of the Building Sector, account would have to be taken of the 

numerous agreements in place throughout the country, as well as conditions of employment which have 

become entrenched in existing employment contracts as a result of such agreements. An exemption 

process would have to be considered and in most cases preference would have to be given to those 

agreements which had been legitimately entered into between the parties at different levels.  We therefore 

submit that the issuing of such a determination would result in an extremely complex situation which would 

most likely create massive confusion within the Sector. 

 

We further submit that in establishing the feasibility of issuing a determination for the Building Sector the 

Minister should ensure that a full and proper understanding is gained of the various collective bargaining 

structures which are currently in operation throughout the Building Industry. 

 

COLLECTIVE BARGAINING 

 

We believe that the provisions in the Labour Relations Act place the onus on both employers’ 

organisations and trade unions to be representative of their respective constituencies in order to enjoy 

certain rights and recognition.  Representivity is therefore viewed as a cornerstone of collective 

bargaining. It is clear from the situation as highlighted previously in this submission, that the trade union 

parties to our Bargaining Councils do not enjoy sufficient levels of representivity within the Industry. As a 

result they do not enjoy all of the rights that they could enjoy in terms of the Labour Relations Act such as 

full participation in the Bargaining Council system with extension of Collective Agreements to non-parties.  

 

This has led to frustration on their part in that their desire is to bargain collectively on a National or 

Regional level but they lack the significant ingredient required to enforce such negotiations. 

Notwithstanding this situation, the Employers in the Eastern and Southern Cape, represented by this 

association, have continued to hold talks with the unions where possible each year in order to reach 

agreement on wage increases thereby giving direction to the industry and continuing the stability which 

the Building Industry has enjoyed for many years.  

 

The inability of the Department of Labour to extend our regional Bargaining Councils Agreements to non-

parties has also been clearly set at the foot of the trade unions which has been vocalized by the 

Department of Labour themselves in meetings with our Bargaining Councils in recent years. 

Notwithstanding this, the trade unions representivity has not improved.  The MBA employers on the other 

hand continue to employ the majority of employees currently engaged in the Building Industry. The current 

circumstances are reflected in the bargaining dispensation which currently operates in the region and as a 

result Collective Bargaining has been adapted to suit the local circumstances. 

 



 

  

 

The parties are currently investigating ways to change the current situation with a view to improving the 

council’s representation thereby paving the way to the extension of agreements to non-parties. 

Discussions are also currently underway in the BIBC Southern & Eastern Cape in respect of the possibility 

of a new collective agreement for the Nelson Mandela Metropolitan Municipal (NMMM) area 

 

As previously mentioned, the MBA currently represents its employer members on two Bargaining Councils 

one of which is further divided into significant geographical areas with significantly different circumstances. 

These areas are namely: 

 

1. BIBC S&E Cape 

a. Area A – Port Elizabeth, Uitenhage, Despatch, etc. 

b. Area B – Southern Cape (Humansdorp, Plettenberg Bay, Knysna, George, Riversdale, 

Beaufort West, etc.) 

c. Area C – Port Alfred 

d. Area D – Grahamstown 

e. Area E – Queenstown 

 

2. BIBC East London – East London 

 

The MBA and its members (and non-parties) were formerly bound by the various collective agreements 

entered into within those regions over many years. These collective agreements essentially failed to live 

on largely as a result of the falling levels of representivity of the trade unions in the region and in fact in 

South Africa in the late 90’s. As a result, employers were no longer able to justify entering into agreements 

with parties that did not represent the majority of their employees and which were not extended to non-

parties thus levelling the playing fields. The growing inability of the bargaining councils to “police” these 

agreements and thereby enforce their provisions on party and non-party employers alike was also a major 

consideration when considering their renewal or otherwise. 

 

It should be noted that whilst industry Collective Agreements in the regions expired in 30 September 2001 

and 16 August 2003 for the Southern/Eastern Cape and East London Bargaining Councils respectively, 

most of the Conditions of Employment lived on in the form of company policy and individual employment 

contracts and are still largely applied by the longer standing formal sector employers in respect of their 

permanent employees. 

 

It is important to note that the former agreements also established sub-areas (as listed above) which were 

defined in the former collective agreements for these regions. The wages and conditions of employment 

were separately negotiated and established for each of these areas by individual negotiating committees 

representing the interests of employers/employees in each of these areas. 

 



 

  

 

The most recent collective agreement entered into was a 3 year collective agreement under the BIBC 

Southern & Eastern Cape for the Nelson Mandela Metropolitan Municipal Area (NMMM) in September 

2009. Application was made by the BIBC to extend this agreement to non-parties however this was 

declined by the Department of Labour. This agreement expired on 30 September 2012 and has not been 

renewed.  

 

The parties to the NMMM agreement commenced further discussions with a view to entering into a fresh 

Collective Agreement under the BIBC S&E Cape in 2012/13 however these discussion were not 

concluded. Discussions between the Parties to the BIBC S&E Cape were revived at the start of 2014 and 

have progressed somewhat to date.  

 

As previously mentioned, despite the lack of collective agreements in certain areas, collective bargaining 

between the parties to the BIBC S&E Cape in respect of annual wage increases continued for a number 

of years and in the case of the NMMM area (Area A) this has resulted in a recommended wage increase 

being applied by members of the MBA in respect of agreements reached in October each and every year, 

including 2013. Consultation in respect of the October 2014 wage increases for the NMMM area should 

commence shortly. In areas where no negotiations or discussions took place the MBA made 

recommendations to member employers in respect of the wage increases each year. Such percentage 

increases have always been above the level of inflation and have largely resulted in relative peace in the 

Building Industry compared with allied industries in the region. The region has also been almost entirely 

strike free over the last 20 years. This we believe is largely attributable to the ongoing relationship which 

has been maintained by the parties through continued interaction under the existing Bargaining Councils. 

 

Such informal collective bargaining within the industry has been conducted on a representivity basis and 

where the trade union parties to the Bargaining Councils are representative in a number of companies in 

an area, the MBA has continued to bargain and enter into Agreements in those areas on behalf of 

bargaining groups comprised of the companies where the trade unions have representivity. 

 

These informal collective agreements have in some cases been facilitated by and through the Bargaining 

Council structures but have not been extended to non-parties. The agreements have thus only applied to 

the parties who have entered into them but have also been “extended” to other employer members of the 

MBA by means of recommendations. These recommendations have generally been adhered to by the 

MBA employer members. 

 

The parties to the two Bargaining Councils are also still bound by a number of informal “collective 

agreements” entered into through negotiations between groups of employers (bargaining groups) and the 

trade union parties. Whilst these collective agreements have not been consolidated into a single 

comprehensive collective agreement they nevertheless constitute substantive agreements between the 

parties which have been entered into over a number of years and are therefore required to be honored by 



 

  

 

the parties to those agreements and in most cases have impacted on Employers company policies and 

employment contracts.  

 

The abovementioned interaction demonstrates the level of ongoing consultation and interaction between 

the parties to the Bargaining Councils in this region both in respect of wages and conditions of 

employment as well as in respect of the administration of the various funds and other affairs of the BIBC 

as mentioned above. 

 

EMPLOYEE BENEFITS 

 

The parties to the Bargaining Councils are also still bound by the constitutions of the relevant Bargaining 

Councils which include Collective Agreements relating to the management, administration and 

membership of Industry Provident Funds, Medical Aid Funds, Sick Benefit Funds and Holiday Funds.  

These various Funds are proactively and successfully managed by the various Management Committees 

or Boards of Management on which all parties are represented and we believe have continued to offer 

excellent employee benefits to the employees in the industry in the region who subscribe to them through 

their employers.  

 

Whilst participation in these various funds is no longer compulsory or enforceable they are highly 

recommended by the MBA to its members. The issuing of a Sectoral Determination and the subsequent 

absence of a Bargaining Council would potentially mean that the industry in the region would no longer be 

able to continue to provide the same level of Provident Fund, Medical Aid Fund, Benefit Fund, Training 

and other employee benefits currently provided in the region. 

 

A simple summary of benefits currently provided is as follows: 

 

1. Provident Fund: 

 

a. Defined contribution with employers contributing 60%; 

b. Death Benefit - 3 times  

c. Funeral Benefit – R 10 000,00 member and spouse plus children’s benefit; 

 

2. Medical Aid 

a. Medical Aid Fund for Artisans; 

b. 50 % contribution by Employers; 

c. Ongoing retirement membership option; 

d. Voluntary members; 

 

3. Benefit Funds 



 

  

 

 

a. Payment for sick pay and extended illness; 

b. Payment of contributions to Provident & Medical Aid, etc. when not earning; 

c. Extended family responsibility ex gratia 

d. Training 

 

ENFORCEMENT 

 

One of the issues which Bargaining Councils have grappled with over many years is the inability to police 

the Councils’ Agreements particularly where non-parties are involved. This has resulted in a “playing field” 

that is not level with some employers being policed whilst others proceed unabated with no regard for the 

prescribed minimum standards. Those compliant employers are then forced to compete on an unequal 

basis whilst continuing to provide decent employee benefits to their employees or to lower themselves to 

the practices of their competitors in order to obtain work. 

 

This situation can in fact also have a negative impact on the members of the trade unions as they 

potentially face lay-offs or dismissals based on operational requirements as a result of their compliant 

formal sector employers being rendered uncompetitive in the tender market. 

 

The Building Industry is also characterised by a high number of employers, particularly smaller SMME 

employers.  Although the CIDB has recently introduced a registration and grading system for contractors 

working for the State, the residential and private sector remains a relatively easy entry sector for small 

employers.   

 

Many Government Departments are also in fact trying to nurture and encourage small employers to enter 

into the Building Industry and there are various development programmes in place to assist small and 

medium enterprises with this process.  This would particularly apply to emerging contractors.  Many of 

these emerging SMME’s are still trying to come to terms with a plethora of registration requirements which 

employers are required to fulfill.  We submit that there are a vast number of these employers currently 

engaged in the Building Industry and that as a result, the policing and monitoring of a Sectoral 

Determination applied to the Building Industry on a National basis would be immense.   

 

Informal contractors have historically made every effort to avoid and evade the provisions of collective 

agreements and this would most likely also apply to a sectoral determination resulting in large scale non-

compliance.  Such large scale non-compliance would prejudice those formal sector contractors who are 

easier to police and monitor.  This situation has been recognised through the various Building Industry 

Bargaining Councils whose collective bargaining mechanisms have adapted to the local circumstances 

with conditions of employment being relaxed through the Collective Bargaining process in accordance 

with the Labour Relations Act. 



 

  

 

 

We submit that the regionalised Bargaining Council type system makes greater provision for the needs of 

SMME’s at a local level than a nationally determined collective bargaining system or wage determination.  

The LRA in Section 30(b) goes so far as to place a requirement on Bargaining Councils to make special 

provision for SMME’s in the representation of the parties.  The MBA, as an employer organisation party to 

two Bargaining Councils, has always ensured that its representation on those Councils includes members 

from SMME’s in those areas. We therefore submit that the issuing of a Sectoral Determination Building 

Sector would prejudice SMME’s and would therefore not be supported. 

 

Conclusion 

 

The East Cape Master Builders Association is supportive of local Collective Bargaining based on the 

geographical areas listed above as a first priority. The reason being  

 

a. The relationship between the parties at local level has been seen to promote labour peace and 

stability; 

b. The agreements struck are tailor made and relevant to the particular circumstances of the region; 

c. Locally managed  conditions of employment provide speedier and more effective and appropriate 

dispute resolution under the auspices of the Bargaining Councils; 

d. The ongoing provision of employee benefits which have been in place for decades in the region 

would be secured; 

e. More effective policing and monitoring of compliance 

 

In order to achieve this it is proposed that the Department of Labour engage meaningfully with the parties 

to the aforementioned Bargaining Councils in the region in order to determine methods securing 

meaningful representivity within the Bargaining Councils. Particular emphasis should be placed on the 

consideration of varying the scope of the proposed collective agreements to ensure higher levels of 

representivity and compliance. The MBA has a number of proposals in this regard. 

 

The MBA is not opposed to the idea of a sectoral determination for the Building Industry provided the 

following conditions were applied: 

 

a. That the determination be restricted to the provision of minimum wages only; 

b. That separate wage rates be established for separate regions (as mentioned above) in 

consultation with employers/employees in those regions/areas; 

c. Alternatively that a schedule of minimum wage rates be considered for the country based on a 

narrowed down number of regions taking into account the current wage rates being paid by formal 

sector employers to their employees in these regions as recommended by the registered 

employers organisations operating in those areas or regions; 



 

  

 

d. That it be confirmed how the department intends to “police” such an agreement so as to ensure 

that all Employers comply with the determination; 

e. That consideration be given to the loss of other employee benefits which may result. 

 

We are available to be consulted at your pleasure on any of the matters raised in this document or any 

other matters relating hereto including but not limited to the level of wages paid in the industry in the 

various regions as set out above. 

 

 

Yours faithfully 

 

 

 

G B Steele 

EXECUTIVE DIRECTOR 

 

 

 

 


